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pppeal No: V'HM&H‘”WINH

_mentioned appea e
" | ' No. 47, as detaited 10

The belew._ .
| ' refe «pppellant No.
(hereinafter referred to @s | iy
Table below) against ’Order-i_n-Original No. 17IBBIAC12020-21 deted 24 :2. -
(hereinaffer referred - to as ‘jmpugned order’) passed by the AssiS |
Central GST pivision, Morbi-il (hereinafter referred 10 as

Commissioners
ority’) =

‘adjudicating auth

T
: e

ThM/s Samrat San\tawe;fés pvt. Lid.
8-A National Highway, At Dhuva,
wankaner, Distt. Morbi-363621.

Shri Devendra Bachubhai Pa_tel,

Director of M/s Samrat

ganitarywares Pvi. Ltd, Morbi.

Shri Harshad Kumar Ramjibhai
or of M/s Samrat

Amrutiya,Direct
Sanitarywares pvt. Ltd, Morbi

v2/148/RAJ/2021 | Appetiant No.3

RAJ/2021 | Appellant No. 4 Shri Pragjibhai Bachubhai Chatrola,
R Share Holder of M/s Samrat

Sanitarywares Pvt. Ltd, Morbi

2. The facts of the case, in brief, are that Appellent No. 1 was engaged in

manufacture of Sanitary Ware, Home Decor_CerahicuSanitary Ware, Ceramic

Toilet Seats, Ceramic Wash Basin (cotnnio_n’ly known as Ceramic Sanitaryware)

| falling under Chapter Sub Heading No. 69109000;0f the Central Excise Tariff Act

| 1985 .and was holding Central Excise Regisf;ation No. AADCS9206QEM002’
.:::z:_::gence gathered b)f the qfﬁcers of Directofate General of Central Exciee |

gence, Zonal Unit, Ahmedabad (DGCEI) indicated that various Tile

manuf, Lo i :
Shreff: c/tl;:or:e: ar:r;: W‘:’e fndulging n malpractices in connivance with
duty. 'Sli.r.nul:t'anéous réa e:e y engaged in large scale evasion of Central Excise
Shroffs ih'Ré.jkot'an; Morcbes were f:arried out on 22.12.2015 at the premises of
sC"U'ii")i'”of said docume;tl. and various incriminating documents were séized. On -
revealed that hugé amoun: anfd St?tements tendered by the said Shroffs, it was
accounts menaged by said ;h° cash were deposited from all over india into bank
Manufacturers through B r-Offs Ianc.! Sud.-'.- C?Sh amounts were passed on to Tile
A _séar‘:h g roker.f;/Mlddlemen!Cash Handlers. Subsequentl
. 'ches were carried out on 23.12.2015 and 31.12.2015 at thY;

premises of .
T ST Brokers/ Middlemen/Cash Handlers engaged by th
2oy N\ y the Tile
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in-slips were
Customers, The Shroffs on

2.2 Dﬁrin ' ] f |
g scrutiny of documents sei
Brothers. utic seized from the office i '
, t . premises of @
o Shiw.JB ,kar_;d M/s Maruti Enterprise, Rajkot, both Shroffs M,: g
I, I » : ’. . - r an i ’
R oker, 1t was revealed that the said Shroffs had received tShn.
of Rs. i i cc | . t
e . 2,48,21,781/- in their bank accounts during thel period f:) .
. | | ts qur om
o to 26.11.2015, which were passed on to Appellant No. 1 in cash through
ri Pravin Shirvi, Broker. The sai { 2 be .
e said amount was a_lleged to be sale proceeds of

goods removed clandestinely by Abpell&nt.No. 1.

3. Show Cause Notice No. DGGI/AZU/Gr-C/Samrat/36-57/2019-20 dated

30.09.2019 was issqed'to Appellant No. 1 calling them to show cause as to why
Central Excise duty -amounting to Rs. 3__:0,__81,699! - should not be demanded and
recovered from them under proviso tc; Section 11A(4) of the erstwhile Central
Excise Act,1944 (hefeinafter referred 'fo as “Act”) along véith interest under .
Section 11AA of the Act and also propoﬁfng impaosition of pehalty under Section
11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The

Show Cause Notice also proposed imposition of penalty upon Appellant Nos. 2 to
4 under Rule 26(1) of the Central Excise Rules, 2002 (hereinafter referred to as

“Rules”). __
cated vide the impugned

3.1 The above said Show Cause Notice. was adjudi
duty amounting to Rs. 30,81,699/-

order wherein the demand of Central Excise
(4) along with interest under Section 11AA of
penalty of Rs. 30,31,‘699!- under Section
_1"\_»;ith option of red'uéed penalty as | <
‘The impugned order also

was confirmed under Section 11A
the Act. The impugned order imposed |

11AC of the Act upon Appellant No.

=Ta isaged under provisions of Section 11AC of the Act.

. Page 4 of 21




e Appeat No: V1/146-149/RA/ 2021
. [ T .

lmposed penalty of Rs. 2, WI each upon“llant No. 2, Appellant No 3
and Appellant No. 4 under Rule 26(1) of the Rules.

4, Being__aggneved w1th ‘the impugned order, Appellant Nos. 1 to 4 have

preferred appeals on various grounds, inter alia, as below :-

~ Appellant No. 1:- -

The adjudicating authority has relied upon Statements of Shroff,
Middteman/Broker and Partners while conflrmmg the demand raised in
the show cause notice. However, the adjudicating authority has passed
the order without aliowing cross examination of Departmental

- witnesses inspite of specific request made for the same. It is settled
_position of law that any statement recorded under Section 14 of the

Central Excise Act, 1944 can be admitted as evidence only when its

i authenticity'is e_stab'[iéhed under provisions of Section 9D(1) of the Act

and relied upon following case laws:
(@) J.K. Cigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Det).

(b) M/s Jindal Drugs Pvt Ltd - 2016 (340) E.L.T. 67 (P & H)

" {c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L. T.209 (P & H)
(¢) Andaman Timber Industries - -2015-TI0OL-255-5C-CX
(t) Parmarth Iron Pvt, Ltd - 2010 (255) E.L.T. 496 (AlL.)

In view of the provisions of Section 9D of the Central Excise Act, 1944

~ and settled position of law by way of above referred judgments, since

cross examination of departmental witnesses were not allowed their

~ statements cannot be relied upon while passing the order and

o de‘tefmining'the 'di.ity amount payable by it. Especially when, there is

(it))

no other evidence except so called oral evidences in the form of those
statements and un- _authenticated third-party private records.

' Therefore, in view of the above, 1mpugned order passed by the
_learned A5515tant Commissioner is liable to be set aside on this ground

too.

That root cause of investigation which lead to demand of Central

" Excise duty viz. Bank Statements of various bank accounts referred in

Statement dated 23.12.2015 of Shri Lalit Ashumal Gangawani, Actual

" Owner of M/s. K. N. Brothers, Rajkot, and also other bank accounts
 referred in Annexure - A to the SCN are neither supplled with SCN nor

rehed upon for demanding the duty. The same are neither seized from

— he'jpremises of M/s. K. N. Brother nor produced by any of the person

owner of Mls K.N. Brother during recording of their statements.

the source of the amount recewed by the Shroff is not relied
Page 5 of 21



(iv)

Appeal No: YZ/146:149/RAJ/ 2021

upon, how documents of middieman/broker can be relied upon?
Certainly, same cannot be relied upon as Annexure - A is said to have
been prepared on the basis of said two documents viz. Bank
Statements of Shroff based at Rajkot and Daily Sheets main_tai_ned by
the middlemen/brokers of Morbi. In absence of relying upon proof of
receipt of fund by Shroff, it cannot be presumed - that
middlemen/brokers had received the funds which were dj_stfibuted to

tile manufacturer.

That the adjudicating authority based on the scan copy of certain bank
accounts of Shroff and scan copy of private records of
middleman/broker and general statements of Shroff and middleman/
broker tried to discard vital discrepéncies raised by the appetlant
without any cogent grounds. There is no link between the bank
accounts of Shroff .and private records of middleman/broker.
Therefore, in absence of receipt of cash by the Shrbff, link of such
payment to middleman/broker and payment of cash to appellant, it is
erroneous to uphold the allegations against appellant.  He not only
failed to judge the allegations, documentary evidences and defence
neutrally but also failed as quasi-judicial authority and following
principal of natural justice by passing speaking order as well as

following judicial dlsc1phne too. Therefore, lmpugned order passed by

hlm is liable to be set aside on this ground too.

That in the entire case except for so called evidences of receipt of

money from the buyers of tiles that too without identity of buyers of

the goods as well as identity of receiver of such cash from the
middleman, no other evidence of manufacture of tiles, procurement of
raw materials inctuding fuel and poWer for manufacture of tiles,
deployment of staff, manufacture, transportation of raw materials as
well as finished goods, payment to alt including raw material suppliers,
transporters etc. in cash, no inculpatory statement of manufacturer
viz. appeilant, no statement of any of buyer, no statement of
transporters who transported raw materials, who tré_nsported finished
goods etc. are relied upon or even available. it is settled position of
law that in absence of such evidences, grave allegations clandestine
removal cannot sustain. It is also settled position of law that grave
allegation of clandestine removal cannot sustain on the basis of
assumption and presumption and relied upon following case laws

(a} Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.) .
(b) S;mtrl Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)

Page 6 of 21
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y i - Appeal No: V2/146-149/RAJ /2021

L  (c) Aswani & Co. %5 (327) ELT 81 @ - Del.)
(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)
(¢) Shree Maruti Fabrics - 2014 (311) ELT 345 (Tri. - Ahmd.)

(vi) That all the allegations are baseless and totally unsubstantiated,
thérefofe', question of alleged suppression of facts etc. also does not
arise. Ndne of the situation suppression of facts, wilful mis-statement,
fraud, collusion etc. as stated in Section 11A(4) of the Central Excise

- Act, 1944 exists in the instant case but it is alleged suppression of
facts in the impugned notice based on the above referred general

allegation. |

App ellant Nos. 2, 3 an{\g 4:-
(i)  Their fii’m has already filed appeal against the impugned order
as per (}he submission made therein contending that impugned
- order is liable to be set aside in limine and therefore, order

o _imposing penalty upon them is also liable to be Iset aside.

(i) That noi penalty is imposable upon them under Rule 26(1) of the
Central Fxcise Rules, 2002, as there is no reason to believe on their
part that goods were liable to confiscation.

(iii) That;-'_thfere is no single documentary evidence to sustain the

S allég;é\tit;ns; that the seized documents are not at all sustainable as

- evidence for the reasons detailed in reply filed by the Appellant

No. 1. l_nvestigating-officers has not recorded statement of any

buyers, ‘ transporter, supplier etc. Allegation of clandestine
manufacture and removal of goods itself is fallacious.

(iv) That ev%n duty demand has been worked out based on adverse

. | inferenc!F drawn by ir{vestigation froufn the seized documents which
itself are not sustainable evidence for various reasons discussed by
their firTn i.e. Appellant No.1 in their reply; that under the given

' ;ircurnstiances no penalty can be imposed upon them under Rule
- 26 ibid q_nd_ relied upon the following case laws:

~ (a) Mangj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aartj Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Dethi)

et

v In view of above, no penalty is imposable upon them under Rule 26
of the Central Excise Rules, 2002. -

4, Perﬁonal Hearing in the matter was scheduled in virtual mode on
27.04.20221. Shri P.D. Rachchh, Advocate, appeared on behalf of Appellant No.
| He reiterated the submissions made in appeal memorandum as
Jisls submitted during hearing. He further stated that Shri Pravin

Page 7 of 21




Appeal No: V2/146-149/RAJ/ 2021

Shirvi, Middleman/broker, has said to have given name of “Samrat / Pragjibhai’ |
for handing over cash but in private records of Shri Pravin Shirvi - only
‘Pragjibhai’ is written without any reference to M/s Samrat Sanitaryware Pvt
Ltd. He further stated that statements of Shri Harshadbhai Amrutia, Director,
and Shri Pragjibhai Chatrola, Shareholder, were recorded by the investigation -
and both have denied/ discarded the statement of Shri Pravin Shirvi. Statement
of both are excutpatory. Therefore, in absence of any other evidence, demand

cannot survive and may be dropped.

5. I have carefully gone through the facts of the_case, the impugned order,
the éppeal memoranda and written as well as oral subm.issions made by the
Appellants. The issue to be decided in the case is whether the impugned order,
in the facts of this case, confirming demand on Appellant No. 1 and imposing
penalty on Appellant Nos. 1 to 4 is correct, legal and proper or not.

6. On perusal of records, | find that an offence case was booked by the
officers of Directorate Generat of Central Excise Intelligence, Ahmedabad
against Appellant No. 1 for clandestine removal of goods. Simultaneous searches
carried out at the premises of Shroff / Brokers / Middlemen situated in Rajkot
and Morbi resulted in recovery df various incriminating documents indicating
huge amount of casﬁ transactions. On the basis of investigation carried out by
the DGCEL, it was alleged that various Tile manufacturers of Morbi were indulged
in malpractices in connivance with Shroffs /.Br-oke'rs ahd thereby engaged in
large scale evasion of Central Excise duty. During investigation, it was revealed
by the investigating officers that the Tile manufacturers sold goods without
payment of duty and collected sale proceeds from their buyers in cash through
said Shrofflf Brokers/ middlemen. As per the modus operandi unearthed by the
DGCEI, the Tile manufacturers passed on the bank account details of the Shroffs
to their buyers with instructions to deposit the cash in respect of the goods sold
to them without bills into these accounts. After depositing the cash, the buyers
used to inform the Tile manufacturers, who in turn would inform the Brokers or
directly to the Shroffs. Details of such cash deposit along with the copies of pay-
in-slips were communicated to the Tile manufacturers by the Customers. The
Shroffs on confirming the receipt of the cash in their bank accounts, passed on
the cash to the Brokers after deducting their commission from it. The Brokers
further handed over the cash to the Tile manufacturers -after deducting their
commission. This way. the sale proceeds was routed through Shroffs/Brokers/

middlemen.

7. | find from the case records that the DGCEI had cavered 4 Shroffs and 4
brokers/middlemen during investigation, which revealed that 186 manufacturers
' Page 8 of 21
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were routing sale pro@ds of illici-t"'ﬁnsactions from the said

‘Shroffs/Brokers/Middlemen. | find that the DGCEIl has, inter alia, relied upon
‘evidences collected from the premises of Shri K.N. Brothers, Rajkot and M/s
_ Maruti Enterprise, Rajkot, both Shroffs, and Shri Pravin Shirvi, Morbi, Broker, to

allege clandestine removal of goods by the Appellant herein. It is settled
position of law that in the case involving clandestine removal of goods, initial
burden of proof is on the Department to prove the charges. Hence, it would be
pertinent to examine the said evidences gathered by the DGCELl and relied upon
by the adjudicating'authority in the impugned order to confirm the demand of
Central Excise duty. '

7.1. | find that during search carried out at the office premises of M/s K.N.
Brothers, Rajkot, Shroff, on 22.12.2015, certain private records were seized.
The said private records contained bank statements ‘of various bank accounts
operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause

Notice. | find that the said bank statements contained details tike particulars,

deposit amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of city from where the amount was deposited and
code name of concerned middiemen/Broker to whom they had handed over the

said cash amount.

7.2. | have gone through the Statement of Shri Lalit Ashumal Gangwani, Owner
of M/s K.N. Brothers, Rajkot recorded on 23.12.2015 under Section 14 of the
Act. In the said statement, Shri Lalit Ashumal Gangwani, inter alia, deposed

“Q.5 Please give details about your work in M/s Ambaji Enterprise, Rajkot
- and M/s K.N. Brothers, Rajkot.

AS. ... .. We have openéd the above mentioned 9 bank accounts and give

" the details of these accounts to the Middlemen located in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Morbi. These
Mlddlemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over

| India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in turn inform the

_ Mlddlemen The Middlemen then inform us about the cash deposited and the
name of the mty from where the amount has been deposited. We check all our

bank accounts through online banking system on the computer installed in-our
> and take out the printout of the cash amount deposnted during the entire
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Appeal No: V2/146-149/RAJ/ 2021

latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radbeyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lien e
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency

gives the cash amount. The said cash is then distributed to concern

Middiemen.

Q.6: Please give details of persons who had deposited the amount in your

firms.

A.6. We are not aware of any persons who had deposited the cash
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in these accounts. As already
stated above, we had given our bank accounts details to the middie man who

had in turn given these numbers to the Tile Manufacturers.”

7.3 | have gone through the Statement of Shri Nitinbhai Arjanbhai Chikani,
actuat owner of M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under .
Section 14 of the Act. In the said statement, Shri Nitinbhai Arjanbhai Chikani,

inter alia, deposed that,

“Q.5 Please give the details about your work in M/s Maruti Enterprise, Plot
no. 33, Udaynagar street-1, Mavdi main Road, Rajkot, M/s India Enterprise,
Plot No. 33, Udaynagar street-1, Mavdi main road, Rajkot and M/s MARUTI
Enterprise, Office No. 110, Haridarshan Arcade, 150 Ft. Ring Road, Rajkot.

A.5 Though, I am not the owner of the above mentioned firms but I looked
after all the work of M/s Maruti Enterprises (now closed), M/s India enterprise
and M/s MARUTI enterprise with the help of staff. Basically, our work is to
receive the cash amount in our 9 bank accounts of the aforesaid firms.

These Bank accounts were opened during the period from March 2015 to June
2015, All the bank accounts of M/s Maruti Enterprise were closed on
December 2015 except one account of Bank of India. .

We have opened the above mentioned 9 bank accounts and gave the details of
these accounts to the middleman located in Morbi. The middleman are working
on behalf of tile manufacturers located in Morbi. These middleman then gives
our bank details to the tiles manufacturer of Morbi who in turn further passes
these details to their tiles dealers located all over India.

The tile dealers then deposits cash in these accounts as per the instructions of
the ceramic tile manufacturers who in-turn inform the middleman. The middle
man then inform us about the cash deposited and the name of the city from
where the amount has been deposited. We check all our bank accounts through
‘online banking’ systems on the computer installed in our office and take out
the printout of the cash amount deposited during the entire day in all the
accounts and mark the details on the printouts. On the same day latest by 15:30
hrs, we do RTGS to M/s Siddhanth Agency in lieu of the RTGS, M/s
Siddhanath Agency gives the cash amount. The said cash is then distributed to
concern middleman.
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Q.6 Please give the detedisbof persons who }meposned the amount in your
firms namely M/s Maruti Enterprise, M/s India Enterprise anid M/s MARUTI
Enterprise 7 . ' :

A.6 We are not aware of any persons who had deposited the cash amount in
our bank accounts. The ceramic tile manufacturers direct the said parties to
deposit the amount in cash in these accounts, As already stated above, we had
given our bank account details to the middle man who had in turn given these
numbers to the tile manufacturers.” o

7.4 | find that search was carried out at the office premises of Shri
Prayin Shirvi, Morbi, a broker/middlemen on 23.12.2015 and certain private
records Wer_e seized. As reproduced in the Show Cause Notice, the said private
records contained details like name of bank, cash amount, place from where the
amount was deposited in bank, name of the person / authorized representative
who collected the cash from him, date on which cash was handed over and name
of the beneficiary of Tiles manufacturer of Morbi.

7.5 | have gone through the Statement of Shri Pravin Shirvi, Morbi, recorded
on 24.12.2015 under Section 14 of the Act. In the said statement, Shri Pravin
Shirvi, inter alia, deposed that, . |

“Q.4. Please give the details of Ceramic Tile Manufacturers and Ceramic Tiles

Showroom owners to whom do you gives the cash which you receive from
“above mentioned Shroff located in Rajkot. '

A.4.1 am disbursing the cash to the following Tiles manufactures:

(i) Sunheart Ceramics

(ii) Famous Ceramics : _
(iii) Samrat Sanitary (Sanitary wares manufacturers)
(iv) Sunbeam Ceramics -

(v) Ramco Ceramics

(vi) Akash Ceramics (at Kadi-Mansa)

(vii) Gangotri Ceramics

------

Q-6 : 1 am showing you page 959 of seized file (1) (seized from his premises)
which shows the details of transaction dated 31.7.2014. Please go through the
same and explain the entries. _

A6 : 1 have gone through all the pages filed in seized file (1) and I state that
all the documents filed in this file pertains to my business of disbursing cash. 1
explain the entries made in page 959 as under: '

(i) The entries pertain to transaction made by me on 31.7.2014

(ii) The left side shows the amount received by me. ... ...

------

The right side shows the cash disbursed to respective persons as under:

2.78,600/- has been paid in cash to Shri Viren of M/s Sunheart

Page 11 of 21




7.6

Appeal No: V2/146-149/RAJ/2021

(i) 2™ and 3" entry pertains 10 cash disbursement to watch manufacturers.

(iii) 4" entry also pertains to cash disbursement to watch manufacturers
except of Rs. 3,07,400/(1,00,000/+ 2,07,400/-) where the amount has
been paid to Shri Kanti of Ramco Ceramics).

(iv) 5™ entry pertains to payment made to watch manufacturers.

(v) 6™ entry pertains to cash payment of Rs. 2,50,000/- to Shri Ravi of M/s
Famous Ceramics. |

(vi) 7% entry pertains to payment of Rs. 27,00,000/~ made to Shri Nilesh of

GEB.
(vii) 8% to 11" entries pertain to payment made to watch manufacturers.

Thus, in brief, I have made cash payment of Rs. 2,78,600/- to Shri Viren of
Sunheart Ceramics (Brand name of M/s. Sunshine Tiles), Rs. 3,07,400/- to Shn
Kanti of M/s Ramco (Brand name of M/s. Ramoji) and Rs 2,50,000/- to Shri
Ravi of M/s Famous Ceramics on 31.07.2014.

1 further state that 1 have made the entries in similar manner in all the pages
which you have seized.

I further state that on the pages where ever the cash have been paid, the name
of the person of Tiles Manufacturers and the name of tile manufacturer has
been mentioned as can be seen above.

Q.7. Please give the names of the tile manufacturer located in Morbi and other
areas to whom you have made cash payment?

A.7.: I am giving you the name of the Tile Manufacturers and also the code
name of the person and their mobtle numbers of the said Tile manufacturer to
whom 1 have handed cash: '

(i) Famous Ceramics (Wall Tiles) - thesh (Ravn) 9825150439

(1) Famous Ceramics (Vitrified tiles)- Piyush - 9727770092. .

(iit) Exotica Ceramics — Jignesh - 9978916203,

(iv) Samrat Sanitary Pragjibhai - 9825390308.

(v} Gangotrt Ceramics - Arun /Timber 9099014477.

(vi) Akash Ceramics - Madam - 9925009871.

(vii) Sunheart Ceramics - Viren - 9825627770.

(viii) Sunbeam Ceramics - Sabi — 9825052244

I have gone through Statement of Shri Pravin Patel, Partner of M/s Patel

Sales Depot, Hyderabad recorded on 29.5.2019 under Section 14 of the Act. In
the said statement, Shri'Pravin Patel, inter alia, deposed that,
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1. M/s. Exotica Ceramic Pvt. Ltd » Morbi.

2. M/s. Samrat Sanitaryware Pvt L.itd. Morbi.
3. M/s. Vento Cerainic, Morbi

4, M/s. Santosh Cera Tilles, Morbi.

5. M/s. Coral Granito Pvt. Ltd., Morbi.

6. M/s. Zibba Ceramic Pvt. Ltd., Morbi.

7. M/s. Hillstone Ceramic Pvt. Ltd., Morbi.

8. M/s. Vegas Ceramic, Morbi.

9. M/s. Asta Ceramic Pvt, Ltd., Morbi.

10. M/s. Lorenzo Vitrified Tiles Pvt. Ltd., Morbi.

Page 12 of N




Appeal No: V2/146-149/RAI 2021

11. M/s. Kordiyaseramic Pvt. Ltd., Me#bi
© 12. Ms. Claystone Granito Pvt. Ltd., Morbi.
- 13. M/s. Alcora Ceramic, Morbi.

14. M/s. Itaca Ceramic Pvt. Ltd., Morbi.

------
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8. On analyzing the documentary evidences collected during search at the
premises of M/s K.N. Brothers, Rajkot, and M/s Maruti Enterprise, Rajkot, both
Shroffs, and Shri Pravin Shirvi, Morbi, broker/ middleman, as well as deposition
made by Shri Lalit Ashumal Gangwani, owner of M/s K.N. Brothers, Shri
Nitinbhai Arjanbhai Chikani of M/s Maruti Enterprise, and Shri Prayin Shirvi in
their respective Statements recorded under Section 14 of the Act, | find that
customers of Appellant No. 1 had deposited cash amount in bank accounts of
Shroffs M/s K.N. Brothers, Rajkot and M7s Maruti Enterprise, Réjkot, which was
converted into cash by them and handed over to Shri -Pravin Shirvi, Morbi,
Broker/Middleman, who admittedly handed over thep said cash amount to

Appellant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani of M/s ‘Maruti
Enterprise and Shri Pravin Shirvi, Morbi, it is apparent that the said Statements
contained plethora of the fa.cts, which are in the knowledge of the deponents
only. For exarﬁplé, Shri Pravin Shirvi deciphered the meaning of each and every
entry written in the private records seized from his premises. He also gave
details of when and how much cash was delivered to which Tite manufacturer
and even concerned person who had received cash amount. He deposed that he
haﬁded over cash to Shri Pragjibhai of Appellant No. 1 herein, and also gave
mobile number of Shri Pragjibhai. Further, Shri Pravin Patel, Partner of M/s
Patel Sales Depot, Hyderabad, admitted to have purchased goods from Appellant
No. 1 without invoices and without payi'nent of Central Excise duty and
deposited cash in the bank account given by Appellant No. 1. it is not the case
that the said statements were recorded under duress or threat. Further, said
statements have not been retracted. 50, veracity of deposition made in said
Statements is not under dispute.

8.2 | find that the Appellant No. 1 had devised such a modus operandi that it
was almost impossible to identify buyers of goods or transporters who
transported the goods. The Appellant No. 1 used to inform M/s KN Brothers,
Rajkot, M/s Maruti Enterprise, Rajkot, or Shri Pravin Shirvi, Morbi, Middlemen,
about deposit of cash in bank accounts of Shroff on receipt of communication
from their buyers and such cash amount would reach to them through
middiemen/brokers. When cash amount was deposited by buyers of goods in
bank accounts of Shroff, the same was not reflected in bank statements, as
emerging from the records. So, there was no details of buyers availabte who had
deposited cash amount in bank accounts of Shroff. This way the Appéllant No. 1
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common sense that no persgn 'will maintain %agthentic records of the illegal
activities or manufacture being done by it. It is also not possible to unearth all
evidences involved in the case. The adjudicating authority is required to
examine the evidences on record and decide the case. The Hon’ble High Court in
the case of International Cylinders Pvt Ltd reported at 2010 (255) ELT 68 (H.P.)
~has held that once the Departme_n_t proves that something itlegal had been done
by the manufacturer which prima facie shows that illegal activities were being
carried, the burden would shift to the manufacturer.

8.3 It is also pertinent to mention that the adjudicating authority was not
conducting a trial of a criminal case, but was adjudicating a Show Cause Notice
as to whether there has been clandestine removal of excisable goods without
payment of excise duty. In such cases, preponderance of probabilities would be
- sufficient and case is not required to be proved beyond reasonable doubt. | rely
on the Order passed by the Hon’ble CESTAT, Banglore passed in the case of
Ramachandra Rexins Pvt. Ltd. reported as 2013 (295) E.L.T. 116 (Tri. - Bang.),
wherem it has been held that,

“72  In a case of clandestine activity involving suppression of production

and clandestme removal, it is not expected that such evasion has to be

established by the Department in a mathematical precision. After all, a person

indulging in clandestine activity takes sufficient precaution to hide/destroy the

evidence. The evidence avallable shall be those left in spite of the best care

taken by the persons involved in such clandestine activity. In such a sﬁuat:on,

the entire facts and glrcumstanccs of the case have to be looked into and a

decision has to be arrived at on the yardstick of ‘preponderance of probabil_lity’

and not on the yardstick of ‘beyond reasonable doubt’, as the decision is being

rendered in quasi-judicial proceedings.” ' '

8.4 | also rely on the Order passed by the Hon’ble Tribunal in the case of
A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has been held
that, '
“In ail such cases of clandestine removal, it is not possible for the Department
to prove the same with ‘mathematical precision. The Department is deemed to
have dlscharged their burden if they place so much of evidence which, prima
facie, shows (hat there was a clandestine removal if such evidence is produced
by the Depattment Then the onus shifts on to the Appellants to prove that

there was no clandestine rcmoval

10.  After careful examination of evidences available on record in the form of
; ary evidences as well as oral evidence, | am of the considered opinion
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that the Department has discharged initial -burden of. proof for alleging . ' )

clandestine removat of goods and the burden of proof shifts to the assessee to
establish by independent evidence that there was no clandestine removal and
the assessee cannot escape from the rigbur of law by picking toopholes in the
evidences placed by the Department. | rely on the decision rendered by the
Hon’ble Madras High Court in the- case of Lawn Textile Mills Pvt. Ltd. reported as
2018 (362) E.L.T. 559 (Mad.), wherein it has been held that,
“30. The above facts will clearly show that the allegation is one of
clandestine removal. It may be true that the burden of pfoving such an
allegation is on the Depariment. However, .clémdestine_ removal with an
intention to evade payment of duty is always done in a secret manner and not
as an open transaction for the Department to immediately detect the same.
Therefore, in case of clandestine removal, where secrecies involved, there
may be cases where direct documentary evidence will not be available. ‘
However, based on the seized records, if the Department is able to prima facie
establish the case of clandestine removal and the assessee is not able to give
any plausible explanation for the same, then the allegation of clandestine
removal has to be held to be proved. In other words, the standard and degree
of proof, which is requiréd in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removal.”

11.  The Appellant has contended that since cross examination of
Departmental witnesses were not allowed, their statements cannot be relied
upon while passing the order and determining the duty amount payable by it. In
this regard 1 find that the Appetlant No. 1 had sought cross examination of Shri
Lalit Ashumal Gangwani and Shri Jayesh Solanki of M/s K.N. Brothers and Shri
Pravin Shirvi, Morbi, during the course of adjudication. The adjudicating
authority denied the request of cross examination by observing in the impugned
order, inter alia, as under:

“24.5 Further as discussed above, all the witnesses have admitted their

respective role in this case, under Section 14 of the Central Excise Act, 1944,

voluntarily, which is binding upon them and relied upon in the case of the

Noticee. Further, I find that all the witnesses have not retracted their

statements. Therefore, the same are legal and valid pieces of evidence in the

eyes of law. It is a settled legal position that cross examination is not required

to be aliowed in all cases. Moreover, there is no provision under the Central

Excise law to allow cross examination of the persons, during Adjudication of

the case. The denial of opportunity of cross-exammatlon does not vitiate the

_ Adjudlcatlon proceedmgs The Adjudicatmg Authority was not conducting a

* trail of a criminal case, but was Adjudicating a SCN as to whether there has
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been clandestine removaléd excisable goodsmout payment of duty. I find
that the Noticee has not provided any independent evidence to show that there
was no .clandestine removal. In this regard, I place reliance upon tﬁe
jtidgement of Hon'ble High Court of Madras in the case of Commissioner of
" Central Bxcise Salem Vs MJs Erode Amnai Spinning Mills (Pvt) Ltd,
reported at 2019 (366) ELT647, wherein it was held that where opportunity of

cross examination was not allowed, the entire proceedings will not be vitiated.

oooooo

11.1 | find that none of the Statements of Shroff/ Middlemen/Brokers recorded
during investigation have been retracted nor there is any allegation of duress or
threat during recordlng of Statements. Further, Shroff/Middlemenlbroker have
no reason to depose before the investigating officers something which is

- contrary to facts. It is also pertment to mention that the present case was not

one off case involving clandestine removal of goods by Tile manufacturers of
Morbi. It is on record that DGCEl had simultaneously booked offence cases
against 186 such manufacturers for evasion of Central Excise duty who had
adopted similar modus operandi by routing sale proceeds of illicitly cleared
finished goods through Shroffs / Middlemen/brokers. It is also on records that

out of said 186 manufacturers, 61 had admitted and had also paid duty evaded

by them. So, the documentary evidences gathered by the investigating officers

“from the premises of Shroffs / middlemen contained trails of illicitly removed

goods and preponderance of probability is certainly against Appellant No. 1. it
has been consistently helel by the higher appellate fora that cross examination is
not mahdatory and it depends on facts of each and every case. | rely on the
decision rendered by the Hon’ble Bombay High Court in the case ef Patel
Engineering Ltd reported as 2014 (307) E.L.T. 862 (Bom.), wherein it has been
held that, ‘
«23. Therefore, we are of the oplmon that it will not be correct to hold that
irrespective of the facts and c:rcumstances and in all inquiries, the nght of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several
tactors and as enumerated above. Even if there is denial of the request to cross
exanune the witnesses in an inquiry, without anything more, by such denial
" alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and peculiar circumstances of the assessee’s ease

before this Court.”

{ng the above decision and considering the facts of the case, |
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hold that the adjudicating authority has not erred by not acceding request for
cross examination of the witnesses, as sought by Appellant No. 1.

13.  The Appellant has contended that in the entire case except for so called
evidences of receipt of money from the buyers of tiles through Shroff/
Middlemen/ Broker, no other evidence of manufacture of tiles, procurement of
raw materials including fuel and poWer for manufacture of tiles, deployment of
staff, manufacture, transportation of raw materials as wall as finished goods,
payment to all including raw material suppliers, transporters etc. in cash have
been gathered. The Appellant further contended that no statement of any of
buyers, transporters who transported raw materials and finished goods etc. are
relied upon or even available. It is settled position of law that in.absence of such
evidences, grave allegations of clandestine removal cannot sustain and relied

upon various case laws.

13.1 | find that the investigating officers gathered evidences from the premises
of M/s K.N. Brothers, Rajkot, M/s Maruti Enterprisé, Rajkot, both Shroffs, or
Shri Pravin Shirvi, Morbi, Middlemen, which indicated that Appeilant No. 1
routed sales proceeds of illicitly removed goods through the said Shroffs and
Middlemen/Broker. The said evidences were corroborated by the depositibns
- made by Shri Lalit Ashumal Gangwani, Owner of M/s K.N. Brothers, Shri Nitinbhai
Arjanbhai Chikani of M/s Maruti Enterprise and Shri Pravin Shirvi, Morbi, during
the course of adjudication. Shri Pravin Patel, Partner of M/s Patel Sales Depot,
Hyderabad admitted to have purchased goods from Appellant No. 1 without
invoices and without payment of Central Excise duty during the years 2014-15
and 2015-16 and deposited cash in the bank account given by Appellant No. 1.
Further, as discussed supra, Appeltant No. 1 had devised such a modus operandi
that it was difficult to identify all buyers of goods or transporters who
transported the goods. In catena of decisions, it has been held that in cases of
clandestine removal, it is not possible to unearth all the evidences and
Department is not required to prove the case with mathematical precision. | rely
on the Order passed by the Hon’ble CESTAT, Ahmedabad in the case of Apurva
Aluminium Corporation reported at 1996 (261) E.L.T. 515 (Tri. Ahmd.), wherein
at Para 5.1 of the order, the Tribunal has held that,
“Once again the onus of proving that they have accounted for all the goods
produced, shifis to the appellants and they have failed to discharge this
burden. They want the department to show challanwise details of goods
transported or not transported. There are several decisions of Hon’ble
Supreme Court and High Courts wherein it has been held that in such
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all the details and it weyld Dot be possible#¥prany investigating officer to
unearth all the evidences required and prove with mathematical precision, the

evasion or the other illegal activities”.

14,  Appellant No. 1 has contended that Shri Pravin Shirvi, Middleman/broker,
hasl'said to have given name of “Samrat / Pragjibhai’ for handing over cash but
in private records of Shri Pravin Shirvi, only ‘Pragjibhaf ’ is written without any
reference to M/s Samrat Sanitaryware Pvt Ltd. In this regard, it is observed from
the statement of Shri Pravin Shirvi that he gave name of Pragjibhai and his

" mobile number to whom he had handed over cash pertaining to Appellant No. 1.

Thus, Shri Pravin Shirvi identified that Pragjibhai, whose name was appearing in
his private récord, was collecting cash from him on behalf of Appellant No.1.
Hence, | discard the contention as not sustainable. . '

15.  Appellant No. 1 has contended that statements of Shri Harshadbhai
Amrutia, Director, and Shri Pragjibhai Chatrola, Shareholder, were recorded by
the investigation and both have denied/ discarded the statement of Shri Pravin
Shirvi and therefore, in absence of any other evidence, demand cannot survive
and may be dropped In this regard, as discussed above, the investigating

 officers gathered evidences from the premises of M/s K.N. Brothers, Rajkot, M/s

Maruti Ent_erpnse, Rajkot, both Shroffs, and Shri Pravin Shirvi, Morbi,
Middlemen, which indicated that Appeilant No. 1 had routed sales proceeds of
illicitty removed goods through the said Shroffs and Middlemen/Broker. Further,
the said evidences were corroborated by the depositions made by Shri Lalit
Ashumal Gangwani, Owner of M/s K.N. Brothers, Shri Nitinbhai Ar]anbhan Chikani

of M/s Maruti Enterprise and Shri Pravin Shirvi, Morbi, as well as Shri Pravin

Patel, Partner of M/s Patel Sales Depot, Hyderabad, who admitted to have
purchased goods from Appetlant No. 1 without invoices and without payment of
Central Excise duty. Thus, non admission by Directors of Appellant No. 1 during

| investlgatlon will not. undermine evidences gathered during investigation. |,

therefore, discard this contention as not sustainable.

"16.  In view of above, the various contentions raised by Appellant No. 1 are of

no help to them and they have failed to discharge the burden cast on them that
they had not indulged in clandestine removal of goods. On the other hand the
Department has adduced sufficient orat and documentary corroboratwe
evidences to demonstrate that Appellant No. 1 mdulged in clandestine removal
of goods and evaded payment of Central Excise duty. 1, therefore, hold that

R atlon of demand of Central Excise duty amount of Rs. 30,81,699/- by the

g authority is correct, legal and proper. Since demand is confirmed,
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it is natural consequence that the confirmed demand is required to be paid
along with interest at applicable rate under Section 11AA of the Act. |,

therefore, uphold order to pay interest on confirmed demand.

17. The Appetlant has contended that all the allegations are baseless and
totally unsubstantiated, therefore, question of alleged suppression of facts etc.
also does not arise. The Appellant further contended that none of the situation
suppression of facts, wilful mis-statement, fraud, collusion etc. as stated in
Section 11A{4) of the Central Excise Act, 1944 exists in the instant case but it is
alteged . suppression of facts in the impugned order based on the gt}:neral
allegation. I find that the Appellant No. 1 was found indulging in clandestine
removal of goods and routed the cash through Shroff/Middlemen/Broker. The
modus operandi adopted by Appellant No. 1 was unearthed during investigation
carried out against them by DGCEl, Ahmedabad. Thus, th_is_.is a clear case of
suppression of facts with intent to evade payment of duty. Considering the facts
of the case, | am of the opinion that the adjudicating authority was justified in
invoking extended period of limitation on the grounds of suppression of. facts.
Since invocation of extended period of limitation on the grounds of suppression
of facts is upheld, penalty under Section 11AC of the Act is mandatory, as. has
been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning &
Weaving Mills reported as 2009 (238) £.L.T. 3 (5.C.), wherein it is hetd that when
there are ingredients for invoking extended period of timitation for demand of
duty, imposition of penalty under Section 11AC is mandatory. The ratio of the

~said judgment applies to the facts of the present case, l, therefore, uphold
penalty of Rs. 30,81,699/- iniposed under Section 11AC of the Act.

18. Regarding penalty imposed upon Appeltant .No. 2, Appellant No. 3 and
Appellant No. 4 under Rule 26 of the Rules, | find that the Appellants were
Directors/ Share Holder of Appellant No. 1 and were looking after day-to day
affairs of Appellant No.1 and were the key persons of Appellant No. 1 and were
directly involved in clandestine removal of the goods manufactured by Appellant
No. 1 without payment of Central Excise duty and without _'(_:over' of Central
Excise Invoices. Both appeltants admitted during investigation about .clandestine
removal of goods. They were found concerned in clandestine manufacture and
removal of such goods and hence, they were knowing and had reason to betieve
that the said goods were liable to confiscation under the Act and the Rules. |,

- therefore, find that imposition of penalty of Rs. 2,50,000/- each upon Appellant
. No. 2, Appellant No. 3 and Appellant No. 4 under Rule 26(1) of the Rules is
correct and legal.

Page 20 of 21




Appeal No: V2/146-149/RAJ/Z021

a 19.  In view of above, 1 uphold the impugned“drder and reject the appeals of
' Appellants No. 1 to 4. ' ' .

20. a@aﬁﬁmﬁﬂnﬁaﬁmmmaﬂ%ﬁﬁmmh

20. The appeals filed by the Appellants are disposed off as above.

.Ar.tested‘ l a ..
| T E ] o
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(AKHIL KU% g

Dilip J. Pandya Commissioner (Appeals)
) srefteres (svdier)

Bv R.P.A.D. Superintendent (Appeal)

To, o Far g,

1. M/s Samrat Sabnitarywares Pvt. Ltd. Tge PJcsaT wr &, ,
8-A National Highway, At Dhuva, 8 -C AT BFY §al, THFR,
Wankaner, Distt. Morbi-363621. fafeae AR - 363621

. 37 Shri Devendra Bachubhai Patel, Director, | 91 ad5 ¥guTg U<, STRERY,
M/s Samrat Sabnitarywares Pvt. Ltd. | TOE AR WH,
" 8-A National Highway, At Dhuva,| 8 W ARF TR T, APTR,
~ Wankaner, Distt. Morbi-363621. | e R - 363621

3. Shri Harshad Kumar Ramjibhai Amrutiya o EREPHR Fong smfaa
1 Director,M/s Samrat Sabnitarywares Pvt. | ST, [YE AR W A,

" Ltd.,8-A National Highway,At Dhuva, 8 -U AT TRA g, AP,
Wankaner, Distt.Morbi-363621. fefeae ovelt - 363621.
4 Shri Pragjibhal Bachubhai Chatrola, | %1 WIS agHIs O,
Share Holder,M/s Samrat Sabnitarywares W TR,
Pvt. Ltd.,8-A National Highway, | e FedRmd,

At Dhuva, Wankaner,Distt. Morbi-363621. | 8T JFE TR g, G,

s
1) a@amgg aﬁqa@maﬂqa?ﬁﬁumw ToRTA 8, HEHSEIE B
2). WWW@WR@W%WTWWW
&) Saad SRarel 8g!
3) WEd MY, mﬁw%mm%ﬁnmw-w%m;ﬁzaﬁ
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